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INSTITUTE FOR PUBLIC REPRESENTATION 

 
March 8, 2018 

 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW 
Washington DC 20554 

RE:  Docket 17-264 
      Notice of Ex Parte Communication  

    
Dear Ms. Dortch: 
 

On March 7, 2018, Andrew Jay Schwartzman, Angela Campbell, and Yuan Tian of the 
Institute for Public Representation, Yosef Getachew of Common Cause, and Francella Ochillo of the 
National Hispanic Media Coalition, met with staff of the Media Bureau to discuss the public notice 
requirement for broadcast applications addressed in Docket 17-264. A complete list of meeting 
attendees is provided in Attachment A. 

 
In the meeting, the public interest representatives presented the following arguments 

 
1.  As discussed in the December 29, 2017 Comments of UCC, et al., online notice alone is 

insufficient to allow full public participation in licensing matters. Members of the public generally 
are not aware of their right to comment on and challenge broadcast license applications, so they 
would not check either the Commission’s website or any broadcast station’s website without 
adequate public notice through other means. Even if they do, the current online disclosure system 
makes it difficult for the public to navigate and locate the information they need. On-air 
announcement is necessary to inform members of the public of their right to comment on or to object 
a pending application, and to advise on how to obtain more information.  

 
2.  The public notice should also provide adequate information to effectively engage public 

participation.  Mr. Schwartzman pointed out that Commission’s public notices do not contain 
sufficient and comprehensible information that ensures the public’s awareness of the pendency of 
applications of interest.  He provided the attached letter to the Chairman dated February 3, 2015 and 
noted that an application for five waivers of the newspaper/broadcast cross-ownership rule is buried 
in the 12-page notice contained in Attachment B of the letter. As demonstrated by the footnote 6 of 
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the February 3, 2015 letter, public interest groups have argued for many years that public notices do 
not provide sufficient information for meaningful public participation. The public interest 
representatives also urged the Commission to adopt concise and clear language instead of using 
complex and technical jargons in the notice.  

 
3. Noting that local TV ownership have been weakened, the parties reiterated their 

longstanding request that when proposed transactions involve a waiver of FCC ownership rules and 
when such applications are amended, the Commission should issue an additional, separate notice 
announcing the filing of such an application or amendment. They stressed that such a change is 
essential, but that it could not be a substitute for effective local on air announcements and notice 
either by newspaper advertisement or online. 
 

4. There are practical ways to implement a combination of on-air and online notice without 
imposing undue burden on the broadcasters. For example, as in the license transfer context, the 
Commission could require the licensee to make a short on-air announcement that this station is 
acquired by another party and disclose the URL address through which the public could find the 
applications and other necessary information. 

 
5. With respect to Comments of the National Association of Broadcasters (“NAB”) in MB 

Docket No. 17-264 claiming that the low number of petitions to deny license renewal filed shows that 
there is little need for public access, Mr. Schwartzman explained that the NAB was ignoring petitions 
to deny assignment and transfers, which happen at all times, not just once every eight years, and are 
much more important because those are the proceedings where consolidation occurs. More 
importantly, the NAB’s argument misperceives the point of having public access to renewal 
applications. As explained in the Comments of UCC, et al., it has been fundamental ommission 
policy for decades that the goal of making applications available to the public is to facilitate licensee-
citizen dialogue so that broadcasters can make changes responsive to public need and thereby 
minimize and, hopefully, obviate the need for filing a petition to deny. There are likely scores of 
instances in which such dialogue took place for every application which was challenged by means of 
a petition to deny.  The fact that there are relatively few petitions to deny renewal is a sign of the 
success of public access, not a reason to restrict it. 
 

Respectfully Submitted, 
 
/s/ Angela J. Campbell 
      
Angela J. Campbell 
Institute for Public Representation 
Georgetown University Law Center  
600 New Jersey Ave NW, Suite 312  
Washington, DC 20001 
campbeaj@law.georgetown.edu 
202 662-9541 
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Meeting Attendees

FCC Media Bureau Staff
Albert Shuldiner, Chief, Audio Division
Martha Heller, Chief, Policy Division 
David Brown, Deputy Division Chief, Video Division
Mary Beth Murphy, Deputy Bureau Chief, Office of the Bureau Chief
Shaun Maher 
Raelynn Remy

Common Cause Staff
Yosef Getachew

National Hispanic Media Coalition Staff
Francella Ochillo

IPR Staff
Andrew Jay Schwartzman
Angela Campbell
Yuan Tian
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February 3, 2015 
 
 
Chairman Thomas Wheeler 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 

RE: MB Docket 07-294 
      MB Docket 09-182 
      MB Docket 14-50 
 
Dear Mr. Chairman: 
 
We are writing to call your attention to a very troubling action by the Media Bureau and to ask 
you to take immediate action to insure that this does not happen again.           
  
On December 4, 2014, we discovered through happenstance that on November 26, 2014, the 
Media Bureau issued an order denying a request for a permanent waiver of the 
newspaper/broadcast cross-ownership (NBCO) rule to permit the transfer of five FM radio 
stations and a daily newspaper in Virginia.  Although no party opposed the assignment of the 
licenses, the Bureau found that the applicants failed to make a showing required for a permanent 
waiver, and thus granted a 12 month temporary waiver to facilitate divestiture so as to come in 
compliance with the NBCO rule.1  This order was not listed in the Commission’s Daily Digest or 
posted on the Commission’s “recent releases” page.  It was not given a “DA” number, which 
would have enabled it to be searched in the Commission’s EDOCS system.  It was not indexed in 

                                                 
1 Letter to Stephen Haltzell, Esq., File BALH-20140611ACJ (MB Audio Div., November 26, 
2014).  A copy of that order is attached as Exhibit A. 
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the Commission’s Freedom of Information Act Index for 2014.2  Nor has the order been 
published in the FCC Record or in privately-published reporters, such as Westlaw, Lexis or 
Bloomberg BNA.3   
 
The failure to publish this decision violates the Freedom of Information Act.  Section 
552(a)(2)(B) requires that the text of all “final opinions, including concurring and dissenting 
opinions, as well as orders, made in the adjudication of cases,” be published or that such actions 
be indexed and the text made available for public inspection in an agency reading room or 
online. 
 
Failure to publish the decision offends the basic principle of administrative law that an agency 
should publish its substantive decisions so that stakeholders have equal access to the agency’s 
precedents.  Public interest groups have long complained that the Media Bureau has created a 
body of secret law known and shared by practitioners who represent licensees but unavailable to 
the public interest community.4  Because this Order was not published nor even included in the 

                                                 
2The Commission’s index for 2014 was viewed at 
http://transition.fcc.gov/Document_Indexes/2014_annual_index.html. 
3 On December 5, 2014, staff provided us with a copy of the November 26 Order.  As of that 
date, the Order was not available on the CDBS system.  At some time thereafter, the Order was 
posted on the CDBS system, but only the most persistent and experienced user could locate it.  
Although 4 stations were involved in the transaction, only the CDBS listing for the “lead station” 
arbitrarily selected by the Media Bureau provides access to the application and the request for 
waiver.  Thus, anyone who sought information for one of the other three stations would receive a 
false message that no applications had been filed or acted upon.  Assuming one selected the 
correct station and knew that such an order existed, she could go to the CDBS “Public Access 
Page,” (Exhibit B, page 1), insert the call letters or Facility Identifier number, locate the 
appropriate application from a long list (Exhibit B, page 2), click on “Info” to return a search 
(Exhibit B, page 3), then select the “View Correspondence” option, which returns two results 
(Exhibit B, page 4).  One of those is “Imported Letters”; it shows that there is an otherwise 
unidentified entry dated November 26.  Only if one clicks on that entry can one obtain access to 
the November 26 Order. 
 
4 See, e.g., Letter from Angela J. Campbell, Counsel for Media Counsel Hawai`i to Marlene H. 
Dortch, Ex parte communication regarding Application for Review of KHNL/KGMB License 
Subsidiary,  LLC, DA 11-1938,  at 5 ( “MCH's experience in challenging the SSA revealed a 
problematic dynamic between the Media Bureau and the broadcast industry that it is charged 
with regulating. The attached email exchange between counsel for the television stations and the 
Chief of the Video Division came to light only because of MCH's complaint. The email 
memorializes a call between counsel for the television stations and the Chief of the Video 
Division and asserts that the transaction complied with all FCC rules and past precedent and was 
not subject to FCC action or approval. It also invited the Chief to contact counsel for the 
television stations if she wanted more information. We do not think it is in the public interest for 
the Bureau to implicitly authorize such agreements without public knowledge or input. Given the 
large number of sharing arrangements, we do not believe that this was an isolated instance. 
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Daily Digest, stakeholders would have no way to learn of this decision.    
 
Publication of agency decisions provide assurance to the public that similarly affected parties are 
treated in the same way.   Indeed, the November 26 Order demonstrates that the Media Bureau 
has afforded different treatment to a small licensee than it has to a large broadcaster, Fox 
Television.5  Because the Bureau’s decision regarding Fox is the subject of a pending application 
for review by the full Commission, we will address the relevance of the November 26 Order to 
the proceeding in a separate pleading filed in the appropriate docket. 
 
In addition, the failure to publish the Bureau’s decision highlights another long-standing problem 
with the way the Bureau handles waiver requests.  Here, not only was the Bureau’s decision not 
published, but there was no public notice that a waiver had even been requested.  For at least 10 
years, public interest groups have repeatedly complained in meetings, comments and briefs that 
the Commission should insure that members of the public have notice of requests for waivers of 
the Commission’s ownership rules.6   The Commission’s only response has been the wholly 
inadequate promise that it would, in the future “flag such applications in its public notices as 
seeking waiver of the newspaper/broadcast cross-ownership rule pursuant to Section 73.3555(d) 
of the Commission’s rules.”7   
 
Notwithstanding that commitment, the Commission did not flag the applications to transfer the 
Virginia radio stations to indicate that a waiver had been requested.  As shown in Exhibit C, the 
Commission’s June 17, 2014 “Broadcast Applications Notice,” simply lists one of the five 
applications as having been accepted for filing on page two of a 13 page notice.8  Moreover, 
notwithstanding public interest groups’ requests for local public notice that an application 
included a waiver request, this is still not required, and evidently no notice was given in this 
case.  In light of this, it is hardly surprising that no petitions to deny were filed.  
 
                                                                                                                                                             
Rather, over time, the Bureau has essentially created unwritten rules known only to broadcast 
counsel.”(Jan. 29, 2014). 
5 See Fox Television Stations, Inc. Application for Renewal of License of WWOR-TV, Secaucus, 
New Jersey & Application for Renewal of License of WNYW(TV), New York, New York, 29 FCC 
Rcd 9564 (2014), applications for review pending.  (Media Bureau renewed WWOR’s license 
and granted Fox a waiver of the NBCO rule that will last until after the Commission completes it 
2014 Quadrennial Review of the broadcast ownership rules and the revised rules take effect).    
6 See, e.g., Comments of Office of Communication of the United Church of Christ, Inc., et al., 
Docket 05-06 (August 1, 2005), p. 8; Comments of Office of Communication of the United 
Church of Christ, Inc., et al., Docket 06-121 (October 23, 2006), p. 73; Comments of Office of 
Communication of the United Church of Christ, Inc., et al., Docket 09-182 (November 20, 
2009), pp. 8-10;  Brief of Prometheus Radio Project et al., 3d Cir. No. 08-3-78 et al., at 33-36 
(Sept. 21, 2010). 
7 2006 Quadrennial Review, 20 FCC Rcd 20103, 20151 (2008). 
8The notice does not state that this was the lead application for a five station transaction.  Thus, 
members of the public attempting to check the applications filed by searching the CDBS listings 
for any of the other stations that were part of the same transaction would have found nothing 
indicating that any such applications had even been filed. 
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In addition, although the Media Bureau’s order makes no mention of it, and no public notice was 
issued, the waiver request was amended on July 14, 2014.  Whatever waiver request might have 
been initially filed has not been retained on the Commission’s CDBS system.  This omission is 
extremely significant.  First, it is unlikely that any interested member of the public could have 
found out about the amendment in time to file a petition to deny because the amendment was 
filed only three days before petitions to deny would have been due.  Second, the amendment may 
be a reflection of the Media Bureau’s practice of creating a body of secret law by negotiating 
changes in applications without the knowledge of the public. 
 
The only public notice that the Media Bureau had granted the applications was the routine listing 
in the on pages 2 and 5 of the Commission’s “Broadcast Actions” notice on December 2, 2014, 
attached as Exhibit D.  As with the earlier public notice, the listing is not differentiated in any 
way from all the other actions listed in the notice; there is no indication that a waiver had been 
requested or granted.   
 
These unlawful practices are incompatible with your commitment to transparency and efficiency.  
We wish to stress that we are certain that they are not the product of rogue staff members not 
following agency policy.  To the contrary, line staff  have always demonstrated a willingness to 
assist members of the public in every way they can.  Rather, we believe they reflect policies and 
practices established and perpetuated by the Media Bureau leadership over many years.  It is 
time for them to be revised. 
 
In light of these circumstances, we ask you to address the following questions: 
 
1. Did anyone in the Office of the Chairman review or approve the November 26 Order? 
 
2. Did anyone in the Office of the Chairman approve the issuance of the November 26 

Order without publishing it or listing it in the Daily Digest? 
 
3. Who is the highest ranking person in the Commission who approved issuance of the 

November 26 Order without publication? 
 
4. Will you instruct the Media Bureau to comply with the Commission’s 2008 directive that 

it issue individual public notices of any application requesting waivers of the 
Commission’s broadcast multiple ownership rules, including information about the 
specific waivers that have been requested? 

 
5. Will you instruct the Media Bureau to publish the text of all letters, orders or other 

documents or taking action upon requests for waivers of the Commission’s broadcast 
multiple ownership rules and list such actions in the Commission’s Daily Digest? 

 
6. Will you instruct the Media Bureau that all communications with applicants which have 

requested waivers of the Commission’s broadcast multiple ownership rules in which the 
staff requests or suggests modifications or amendments to the applications be posted on 
the Commission’s website and be made available for public inspection? 
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7. Will you instruct the Media Bureau, that when amendments to requests for waiver of the 

Commission’s broadcast multiple ownership rules are filed, it should insure that prior 
filings by the applicant will remain available on the Commission’s website for public 
inspection? 

 
8. What is the status of plans to replace or revise the CDBS system, and will steps be taken 

to insure that any replacement system will be more accessible to members of the general 
public rather than just to experienced practitioners? 

 
Because of the troubling nature of the problems demonstrated in this incident, we ask that you 
move promptly and decisively to address them. 
 
      Sincerely, 
 
       /s/ 
 
      Angela J. Campbell 
 
       /s/ 
 
      Andrew Jay Schwartzman 
 
cc. All Commissioners 
 Maria Kirby 
 Gigi B. Sohn 
 Diane Cornell 
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Exhibit B



FCC Home | MB

 CDBS Public Access

FCC> Media Bureau > MB-CDBS > CDBS Public Access  site map 

CDBS Public Access

The following links access web pages that provide the ability to search and retrieve information from FCC Media Bureau databases for AM, FM, TV, LPTV,
and DTV broadcast stations, and for certain EEO information for broadcast stations and Cable and MVPD employment units.

Search for Station Information

Search for DTV Station Information (New)

Search for Application Information

Search for EEO Filing Information

Search for Ownership Report Information

Search for Antenna Information

Download Engineering Data

The database searches return either station or application data. The application search provides an application link that displays the complete electronically
filed application in application format. An AL/TC search under the application search link permits searching for Assignment of License/Transfer of Control
groups using the AL/TC group lead application. For further details, click on the Help file, or send questions and requests to cdbshelp@fcc.gov.

System Status

FCC Home | Search | Updates | E-Filing | Initiatives | For Consumers | Find People
Please send comments via standard mail to the Federal Communications Commission, Consumer and Governmental Affairs Bureau, 445 12th Street, S.W., Washington, D.C., 20554.

Questions can also be answered by calling the FCC's National Call Center, toll free, at 1-888-Call FCC (1-888-225-5322).

Federal Communications Commission
445 12th Street SW
Washington, DC 20554
More FCC Contact Information...

Phone: 1-888-CALL-FCC (1-888-225-5322)
TTY: 1-888-TELL-FCC (1-888-835-5322)
Fax: 1-866-418-0232

E-mail: fccinfo@fcc.gov

- Privacy Policy
- Website Policies & Notices
- Required Browser Plug-ins
- Freedom of Information Act



Page 1Application Search Results

1/3/2015 1:08:18 PMhttp://licensing.fcc.gov/cgi-bin/ws.exe/prod/cdbs/pubacc/prod/app_list.pl

HEE J qo g ~ O D

Application Search Details

FCC> Media Bureau > MB-CDBS > CDBS Public Access > Application Search Help site map

Search returned: 16 matching applications

Application Search Results
File Number Form Paper/

Elect
Call Sign Facility Id Service Status Status Date Details

BALH 20140611ACJ 314 E WFLS-FM 65641 FM GRANTED 11/26/2014 Info | Application

BALH 20140218AEO 316 E WFLS-FM 65641 FM GRANTED 04/03/2014 Info | Application

BTCH 20120224AAS 316 E WFLS-FM 65641 FM GRANTED 03/20/2012 Info | Application

BRH 20110601AFV 303 E WFLS-FM 65641 FM GRANTED 12/04/2012 Info | Application

BRH 20030530BPZ 303 E WFLS-FM 65641 FM GRANTED 09/25/2003 Info | Application

BRH 19950601XV 303 P WFLS-FM 65641 FM GRANTED 09/22/1995 Info | Application

BLH 19891006KB 302-FM P WFLS-FM 65641 FM GRANTED 08/15/1990 Info | Application

BPH 19890203IB 301 P WFLS-FM 65641 FM GRANTED 08/24/1989 Info | Application

BLH 19880809LD 302-FM P WFLS-FM 65641 FM GRANTED 12/09/1988 Info | Application

BRH 19880601ZS 303 P WFLS-FM 65641 FM GRANTED 12/09/1988 Info | Application

BPH 19880315IB 301 P WFLS-FM 65641 FM GRANTED 07/19/1988 Info | Application

BALH 19831128GS 314 P WFLS-FM 65641 FM GRANTED 12/12/1983 Info | Application

BRH 19810601XP 303 P WFLS-FM 65641 FM GRANTED 10/22/1981 Info | Application

E WFLS-FM 65641 FM Accepted 12/04/2014 Info | Application

E WFLS-FM 65641 FM Accepted 04/24/2014 Info | Application

E WFLS-FM 65641 FM Accepted 03/23/2012 Info | Application

HEE J qo g ~ Ugctej ~ W rfcvgu ~ G/Hknkpi ~ Kpkvkcvkxgu ~ Hqt E qpuwo gtu ~ Hkpf Rgqrng

Please send comments via standard mail to the Federal Communications Commission, Consumer and Governmental Affairs Bureau, 445 12th Street, S.W., Washington, D.C., 20554.
Questions can also be answered by calling the FCC's National Call Center, toll free, at 1-888-Call FCC (1-888-225-5322).

Federal Communications Commission
445 12th Street SW
Washington, DC 20554
More FCC Contact Information...

Phone: 1-888-CALL-FCC (1-888-225-5322)
TTY: 1-888-TELL-FCC (1-888-835-5322)
Fax: 1-866-418-0232

E-mail: fccinfo@fcc.gov

- Privacy Policy
- Website Policies & Notices
- Required Browser Plug-ins
- Freedom of Information Act



Page 1Application Search Details

1/3/2015 12:55:08 PMhttp://licensing.fcc.gov/cgi-bin/ws.exe/prod/cdbs/pubacc/prod/app_det.pl?Application_id=1656064

HEE J qo g ~ O D

Application Search Details

FCC> Media Bureau> MB-CDBS> CDBS Public Access> Application Search Help site map

Application Search Details
File Number: BALH-20140611ACJ

Call Sign: WFLS-FM

Facility Id: 65641

FRN: 0023697667

Applicant Name: FREE LANCE-STAR PUBLISHING CO . OF
FREDERICKSBURG, VA, D-IN-P

Frequency: 93.3

Channel: 227

Community of License: FREDERICKSBURG, VA

Application Type: ASSIGNMENT OF LICENSE

Status: GRANTED

Consummation Date: 12/02/2014

Status Date: 11/26/2014

Expiration Date:

Tolling Code:

Application Service: FM

Disposed Date: 11/26/2014

Accepted Date: 06/13/2014

Amendment Received
Date:

10/27/2014

Last Public Notice: 12/02/2014

Last Report Number: 48377

Authorization View Authorization

Legal Actions View Legal Actions

Positional Interest Info View Positional Interest Info

PN Comment Public Notice Comment

Correspondence Folder View Correspondence Folder

HEE J qo g ~ Ugctej ~ W rfcvgu ~ G/Hknkpi ~ Kpkvkcvkxgu ~ Hqt E qpuwo gtu ~ Hkpf Rgqrng

Please send comments via standard mail to the Federal Communications Commission, Consumer and Governmental Affairs Bureau, 445 12th Street, S.W., Washington, D.C., 20554.
Questions can also be answered by calling the FCC's National Call Center, toll free, at 1-888-Call FCC (1-888-225-5322).

Federal Communications Commission
445 12th Street SW
Washington, DC 20554
More FCC Contact Information...

Phone: 1-888-CALL-FCC (1-888-225-5322)
TTY: 1-888-TELL-FCC (1-888-835-5322)
Fax: 1-866-418-0232

E-mail: fccinfo@fcc.gov

- Privacy Policy
- Website Policies & Notices
- Required Browser Plug-ins
- Freedom of Information Act



FCC Home | MB

 Correspondence Folder

FCC> Media Bureau> MB-CDBS> CDBS Public Access> Help site map 

Correspondence Folder
Informal Filings

Date Filed Informal Filing Type Details

Dec 3 2014 5:38PM Consummation Click to View Filing

Imported Letters

Letter Date Description Details

Nov 26, 2014 Imported Letter Click to View Imported Letter

FCC Home | Search | Updates | E-Filing | Initiatives | For Consumers | Find People

Please send comments via standard mail to the Federal Communications Commission, Consumer and Governmental Affairs Bureau, 445 12th Street, S.W., Washington, D.C., 20554. Questions
can also be answered by calling the FCC's National Call Center, toll free, at 1-888-Call FCC (1-888-225-5322).

Federal Communications Commission
445 12th Street SW
Washington, DC 20554
More FCC Contact Information...

Phone: 1-888-CALL-FCC (1-888-225-5322)
TTY: 1-888-TELL-FCC (1-888-835-5322)
Fax: 1-866-418-0232

E-mail: fccinfo@fcc.gov

- Privacy Policy
- Website Policies & Notices
- Required Browser Plug-ins
- Freedom of Information Act
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